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QUESTIONS PRESENTED 
In the opinion of the appellee, the following questions are presented: 
1) Was it error for the court to admit appellant's photograph taken 
at the time of his arrest where the evidence showed that appellant's appearance 
at trial had changed from the time of his arrest? 
2) Was there sufficient probable cause for appellant's arrest where 
the arresting officer had a full description of the robbery and a positive 


identification of the appellant’ 


3) Was the evidence sufficient to sustain appellant's conviction of 
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COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on one count of robbery on September 2h, 1962. 


He was tried by jury on December 17, 1962, and the jury returned a verdict of 


guilty on December 18, 1962. On January 25, 1963, appellant was sentenced to 


three to nine years imprisonment. 

The government's evidence showed the following: Charles Cornweld 
testified that on August 11, 1962, at about five minutes to three in the after- 
noon, someone knocked at his apartment door at 1324 Monroe St., N. W. At that 
time he was being visited by a friend Robert Davis, and they were just appreach- 
ing the door as Davis was preparing to leave. When Cornweld opened his door 
there was a tall, brown skinned boy with heavy eyelashes and a mustache who was 
standing at the entrance. Cornweld asked him what he was looking for and the 
boy mumbled something and pushed on by Cornweld. Davis was walking out of the 
apartment at that moment. At that point another fellow approached Cornweld 


sire 


with a revolver in his hands and told Cornweld to give him all of his money. 
The man with the gun had a silk stocking msk on his head cele’ down to near 
the top of his nose. Both Cornweld and Davis got a good look at the masked 
man. (Tr. 4-7, 10-11, 41-43, 68,) Cornweld told the robbers that all of his 
money was on the table (Tr. 8). The masked man ordered the other person with 
him to take the money from the table. The tall man picked up a ten dollar bill 
and a quarter from the table. The masked man asked for more money and 
threatened Cornweld, and then the intruders left. (Tr. 9-10.) The masked man 
was the one with the gun and did all of the talking. Cornweld said that he 
could remember the man with the mask and gun by his teeth which Sia tind of a 
gap in them, and also by the way the man spoke. The masked man had no mustache 
and was about five feet four or five inches tall. (Tr. 10-11, 12, 27, 35, 45)- 
Cornweld identified the appellant as being the masked man. Appella ~ hada 
full head of long hair with a process on it and did not have a mustache on the 
day of the robbery (Tr. 11, 48). The appellant was wearing a ioe sleeved 
powder blue shirt and dark pants and tan shoes at the time of the robbery, 


however later at the time he was arrested he was wearing a short sleeve lighter 


blue shirt (Tr. li, 44). Davis continued walking on out of the apartment 


building after he had seen the robbers and heard them demand money from Cornweld 
(Tr. 43). Davis got into his car, started down Monroe Street and turned left 
on Holmead Street. At that time which was about ten minutes after Devis had 
first seen the robbers, Davis again saw the appellant (who had taken off the 
stocking cap) and the tall, light skimed boy as they were waning out of the 
side street exit of Mr. Cornweld's apartment building. (Tr. 45). Davis positive 
identified the appellant as the man with the stocking cap and the same one he 
saw leaving the complainant's apartment milding (Tr. '6-47). Tavis went to 
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look for an officer and was unable to find one. He went back to the apartment 
pbuilding and discovered that Mr. Cornweld had called the police (Tr. 14, 15, 
49). After the police responded Cornweld and Davis described to them what they 
had seen and what happened concerning the robbery (Tr. 16-17, 25, 33, 50, 59). 
Later that afternoon at about 5:45 p.m. Cornweld and Davis were still telking 
to the police officers in front of Cornweld's apartment building when the 
appellant appeared on the other side of the street. Davis told an orficer 
about the appellant being across the street and pointed him out, and told them 
appellant was their man. The officer went across the street end talked with 
the appellant and brovght him back to where Cornweld was standing. Cornweld 
recognized the appellant and identified him as one of the men who had robbed 
him. Cornweld said that he recognized him by his voice. Cornweld said that 
he identified the appellant after Davis had pointed the appellant out to the 
police. (Tr. 17, 18, 33, 50-52, 67). 

Detective Sergeant Ancel Dolinger testified that he and his partner, 


Detective Samen, arrived on the scene at 1324 Monroe St. N. W., on August 11, 


1962, at about 4:15 or 4:30 p.m. He talked with both Mr. Davis and Mr. Corn- 


weld. (fr. 70-71). After talking with Davis and Cornweid they cruised the 
area and cruised back in front of the apartment building a% about 5:45 p.m. 
At that time they were called by Mr. Davis, and as a result of talking to 
Mr. Davis they arrested the appellent who was standing in front of 1341 Monroe 
Street talking with four or five other people. Mr. Davis and Mr. Cornweld both 
identified the appellant at the time of his arrest. (Tr. 72, 73, 771). 

Detective Charles Samen testified that after appellant was arrested 
which was about 5:45 p.m. the appellant was taken back to the robbery squad. 
Samen said that in his presence a photograph was taken at about 7 or 7:15 p.m. 
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by the identification bureau and he gave that photograph to the prosecutor 

(Tr. 82-83). At that point defense counsel told the court that he thought the 
photograph was corroborative of what had already taken place, and what the wit- 
nesses had already given, and said that he believed it would prejudice the 
appellant's case. The court stated that it might be corroborative but the court 
thought it was admissible (Tr. 84). The prosecutor moved the photograph into 


evidence. The court said that there being no objection it would be received. 


There was no objection and the photograph was received into evidence. Detective 


Samen said the photograph represented the appellant's physical appearance at 
the time he was arrested (Tr. 85). 

Othello Epps, appellant's mother testified in his behalf. She said 
that she had not seen the eppellant for a long time and was getting ready to put 
him on the missing persons list when she found out that he was in jail (Tr. 90). 
After talking to the appellant in jail she went to visit Mr. Cornweld. She said 
that Mr. Cornweld told her that he did not know her son, and didnot know who 
robbed him, and that his friend Bobby said that it was her son who was one 
of the robbers. (Tr. 92-93). Mrs. Epps said that she did not visit Mr. Tavis 
after learning that it was he who said that appellant had robbed ir. Cornweld- 
She hadn't seen the appellant for months before seeing him in jail and did not 
kmow where he was living on August 11, 1962 (Tr. 93). 

Defense counsel mentioned to the court that he should have made a 
motion for a directed verdict at the close of the government's case. The court 
denied the motion stating that there were sufficient facts for the case to go to 
the jury. (Tr. 94). 

Appellant testified in his own behalf. When the police apprehended 
him he told them that he was there to see a fellow by the name of Swifty about 
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a job and Swifty wasn't home (Tr. 96). The officers told the appellant that 
they wanted him for robbery and he told them that they had the wrong man. The 
officers questioned some of the people in the neighborhood including the girl 
with whom appellant had spent the night (fr. 97). Appellant told the police 

he didn't commit any robbery, and they said that he did and wanted to know where 
his buddy was. Appellant said that when Mr. Cornweld was asked if appellant 
was the man who robbed him, Cornweld said that he didn't Imow and that the 
robber had a Spanish accent (Tr. 98). When appellant arrived at police head- 


quarters his photograph was taken (Tr 99). Appellant said he is five feet six 


inches tall (Tr. 100). At 3:00 p.m. on August 11, 1962 he was coming from 


Fairmount Street where he had been drinking with some guys. He arrived at 
Swifty’s at about 20 minutes to 4:00 and had been there about 35 minutes when 
the police arrived. (Tr. 101). Appellant was wearing a blue shirt, black pants 
and a pair of tennis shoes at the time he was arrested, and he said that he was 
wearing them all that day (Tr. 102). Appellant said that he had a processed 
hairdo and no mustache at the time of his arrest (Tr. 104). He said that he 
didn't speak any foreign languages (Tr. 105). On cross examination appellant 
stated that he was 26 years old, did not have a job on August ll, 1962, and had 
no money on that date (fr. 106). He had been convicted of burglary in 1957, 
carrying a deadly weapon in 1960, and simple assault in 1961 (Tr. 107-108) . 
Appellant did not know Swifty's last name nor his address but he knew where his 
house was on Monroe Street (Tr. 108). None of the people appellant was talking 
with when he was arrested were in court. Appellant said that they had moved 
away from where they were staying. (Tr. 110). Appellant had been drinking all 
day long on August 11, and his friends had been buying all of his drinks (Tr. 


133 393), 


Defense counsel then asked the appellant several questions concerning 


the whereabouts of people whose names appellant had mentioned. Defense counsel 


told the court that the reason for these questions was that he vas unable to 


locate any of those people and they were known only by nicknames} Appellant 
said that he had given a man from the Legal Aid Agency some names and addresses 
but it turned out that they were incorrect. (fr. 113-117). 
A motion for a directed verdict of acquittal was denied (Tr. 118). 
The jury retired to deliberate at 19:50 a.m. on Pecenbes 18, 1964, 


and returned a verdict of guilty 55 minutes later (Tr. 129). 


STATUTE INVOLVED 
Title 22, District of Columbia Code, Section 2901, provides 


Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by putting 
in fear, shall take from the person or immediate actual posses- 
sion of another anything of value, is guilty of robbery, and 
any person convicted thereof shall suffer imprisonment for not 
less than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 

Appellant's photograph which was taken at the time of his arrest 
was introduced at trial through a detective who was present at the time the 
photograph was taken. The detective testified as to the time place, and cir- 
cumstances in which the photograph was taken. The court did not abuse its 
discretion in deciding there was sufficient authenticity to admit the photo- 
graph. Any impropriety whatsoever was certainly cured by the detective's 
subsequent testimony that the photograph repr :sentec the appellant's physical 
appearance at the time of his arrest. There was testimory showing that appel- 
lant had long hair and no mustache at the time of his arrest which was just a 
short time after the robbery, however at trial appellant had short hair and a 
mustache. The admissibility of a photograph in such a situation is beyond 
question, and is not a violation of an accused's constitutional rights. The 
appellant fails to show how the use of the photograph was prejudicial to him. 
In any event there was only a general objection before the photograph was 
introduced, and no objection when it was offered into evidence, and it is not 
now grounds for error. 

The appellant fails to show that he was prejudiced by his arrest 
without a warrant. There were no motions to suppress any of the evidence 
and no record specifically involving the issue of probable cause. However, 
it is quite evident from the record as it 1s that a full description of the 
robbery and the appellant by the complainant and an eyewitness followed by a 
positive identification of the appellant by the eyewitness gave the arresting 


officer substantial probable cause for the appellant's arrest. 


The government's evidence established every element of robbery and 


there were two positive identifications of the appellant as being one of the 
robbers. The appellant's argument on insufficiency of the evidence is without 


merit. 
a oe 


ARGUMENT 


I. Appellant's photograph was properly admitted 
into evidence. 


(See Tr. 11, 48, 82-85, 104) 

A photograph is admissible when it is shown to be a carrect likeness 
of the persons or objects which it purports to represent. The photographer is 
not the only witness competent to prove the likeness. On the contrary, that 
fact may be shown by the testimony of any witness familiar with she original of 
the object which the photograph portrays. Barney v- Staten Island Rapid Transit 
Railway Company, 316 F.2d 36, 43 (3d Cir. 1963); Kortz v. Guardian Life Ins. 


Co., 14h F.2d 676, 679 (10th Cir. 1944), cert. denied, 323 U.S. 728; Boyle v. 


Ward, 39 F.Supp. 545, 548-549 (D.C.M.D. Pa. 1941), aff'd 125 F.2d 672 (3d Cir. 


1942). 3 Wigmore Evidence § 792(3), 793, 79% (34. ed 1940). 

Detective Charles Samen testified that after appellant ' was arrested 
at approximately 5:45 he and his partner took the appellant to the robbery squed. 
At about 7:00 or 7.15 p.m. a photograph was taken of the appellant by the 
Identification Bureau, Police Headquarters, in Detective Samen's presence. 
Detective Samen produced that photograph at trial, along with 2 photo viewer. 
(Tr. 82-83). The photograph and photo viewer were received into: evidence. 

(Tr. 85). 

The question of whether authenticity of a document bis been suffi- 
ciently proved prim facie to justify its admission rests in the: sound discretion 
of the trial judge. Arena v. United States, 226 F.2d 227 (9th Cir.), cert. 
denied, 350 U.S. 954 (1955). In this case the Detective was qualified by ob- 
servation to speak of the matter represented in the picture and he testified as 
to the time, place and circumstances in which the photograph was taken. It was 
not an abuse af diseretian to allow the photograph into evidence. Any error 
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whatsoever was certainly cured by the detective's testimony immediately follow- 
ing the admission of the photograph that it represented the appellant's physical 
appearance at the time he was arrested. (Tr. 85). 

Whether the admission of a photograph such as the one in 
this case violate an accused's constitutional right against self-incrimination 
was decided a long time ago by this Court in Shaffer v. United States, 2h App. 
D.c. 417 (1904). The facts in Shaffer, a capital case, were very similar to the 
fects in the present case concerning the admissibility of a photograph. There 
was evidence in the Shaffer case tending to prove that prior to the homicide 
the accused wore no beard, that he wore no beard when 2 photograph was taken 
of him at the police station, but that during the trial, he wore a full bearc. 
In affirming the conviction whichcarried a death penalty this Court said that 
there had been no pretense that there was excessive force or illegal duress emn- 
ployed to take the picture, and the use of the picture at trial was not a 


violation of any constitutional right. See also United States v. Amorosa, 


167 F.2a 596 (3rd Cir. 1948); United States v. Nesmith, 121 F.Supp. 758 (195+). 


The fact that photographic evidence may be cumulative is not alone 
ground for its rejection. Potts v. People, 114 Colo. 253, 158 P.2a 739 (1945). 
The value of the use of a photograph as a witness' pictured expression of the 
data observed by him and a more accurate reflection than words is sanctioned 
beyond question. Shaffer v. United States, supra; 3 Wigmore Evidence § 792 
(3a ed. 1940). There was testimony in the instant case that the appellant had 
long hair and no mustache at the time of the robbery and when he was arrested, 
however, at trial the appellant had short hair and a mustache. (Tr. 11, 48). 
In fact, the appellant himself took the stand and testified that he had a pro- 


cessed hairdo, and no mustache at the time he was arrested (Tr. 104). In view 
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of the testimony and what the photograph represented, the appellant fails to 
show any prejudice by the use of the photograph. 

In any event the only objection by defense counsel to the use of the 
photograph was a general objection before the prosecutor had moved the photo- 
graph into evidence, and that was based on the grounds that the photograph was 
corroborative of what had already taken place, and what the witness said. 
Defense counsel believed it would prejudice appellant's case. The court replied 
that it might be corroborative but admissible. At that time the prosecutor 


offered the photograph into evidence. The court said that there being no ob- 


jection it would be received (Tr. 84-85). There was no objection, and it is not 


now grounds for reversal. Thomas v. United States, supra; Lawson v. United 


States, supra. 


It. There was sufficient probable cause for 
appellant's arrest without a warrant. 


(See Tr. 4-7, 10-11, 15-18, 25, 33, 41-43, 
45-47, 50-52, 59, 67-68, 84-85) 

Appellant contends that he was unlawfully arrested without e 
warrant because the arresting officer had no probable cause to believe 
that he had committed a felony. However, appellant fails to show how he 
was prejudiced by the arrest. There were no motions to suppress any of 
the evidence. The only tangible evidence actually introduced et trial 
was appellant's picture (slide) which was taken at the time of his arrest, 
and a slide viewer. There was a general objection to the use of the 


picture on the grounds that it was merely corroborative, however, the 


picture eventually was received into evidence without objection (Tr. Sh- 
85). 


Assuming arguendo that the picture was taken illegally, it is 
not grounds for reversal where no motion was made for suppression of the 
picture, no objection was taken to its admission and no foundation laid 
for such motion or objection. Thomas v. United States, 106 U.S. App. D.C. 
5, 268 F.2a 581 (1959); Lawson v. United States, 101 U.S. App. D.C. 332, 
248 F.2d 654 (1957). 

Even giving appellant the benefit of a motion which was never 
made, there was sufficient probable cause to uphold the arrest as lewful 
in this case. Both the complainant Mr. Charles Cornweld and an eyewitness 
Mr. Robert Davis saw the appellent wearing a silk stocking mask which 


partially covered his face during the robbery. Appellant's accomplice 
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was a tall brown-skinned boy who had heavy eye leashes and a heavy 

mustache (Tr. 4-7, 10-11, 41-43, 68). About ten minutes after seeing 

the robbery, Mr. Davis who was able to leave the building just as the 
robbery commenced again saw the appellant (who had taken off his stocking 
cap) and his accomplice as they were coming out of the side street exit 

of the complainant's apartment building (Tr. 45-47). Mr. Cornweld called 
the police and they responded to the scene within five minutes (Tr. 15). 
Mr. Cornweld and Mr. Davis described to the arresting officer' what had 
happened concerning the robbery (Tr. 16-17, 25, 33, 50, 59). ‘Cornweld 

and Davis were talking to the officers in front of Cornweld's: epartment 
building about two and one half hours after the robbery and were discussing 
the robbery when Davis saw the appellant across the street. Davis 
identified the appellant as one of the robbers and pointed him out to the 
arresting officer (Tr. 17-18, 33, 50-52, 67). At this point there was 
probable cause for the officers to believe that a felony had been committed 
and the appellant was one of those who had committed it. One of the 


officers went over to the appellant and asked him a few questions, efter 


which the officer and appellant both came back across the street where 


Mr. Cornweld also positively identified the appellant as being one of the 
robbers (Tr. 33). 

Probable cause exists where "the facts and circumstances within 
their [the officers'] knowledge and of which they had reasonably trust- 
worthy information [are] sufficient in themselves to warrant a man of 
reasonable caution in the belief that" an offense has been or is being 


committed. Brinegar v- United States, 338 U.S. 160, 175 (1949). If the 
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circumstances existing at the moment of arrest, considered in their 
entirety, would imprees on the mind of @ prudent and cautious police 
officer a reasonable velief that a crime has been, is being, or is about 
to be committed, the arrest is deemed lewful. Dixon v. United States, 
111 U.S. App. D.C. 305, 306-307, 296 F.2d 4o7, 428-29 (1961); Ellis v. 
United States, 105 U.S. App. D.C. 86, 88, 264 F.2d 372, 374 (1959), cert. 
denied, 359 U.S. 998; Bell (Rhinelda) v. United States, 102 U.S. App. D.C. 
383, 307, 254 F.2a 82, 86 (1958), cert. denied, 358 U.S. 885. 

Certainly a detailed description of a robbery and a positive 
jdentification by an eye witness less than three hours after the crime, 
such as occurred in the instant case, is at least sufficient probable 
cause for a reasonable police officer to arrest that man who is identified 
as the robbder. 


This case is similar to Payne v. United States, 111 U.S. App. 


D.C. 94, 204 F.2a 723, cert. denied 368 U.S. 882 (1961), where this Court 


held that there was probable cause when officers errested a defendant as 
he was attempting to leave in an automobile after a citizen had pointed 
him out as the principal culprit in an attempted "flim flem." See also 


Paris v. United States. 116 1.8. App. D.A. 112, 321 F.2d 378 (1963). 


The evidence was sufficient to 
sustain the verdict. 


(See Tr. 4-12, 17-18, 25, 33, 41-43, 
45-48, 50-52, 59, 67-68, 72) 

Appellant argues that the government's evidence was insufficient 
to make a prima facie case. The government's evidence revealed that the 
appellant and a tall boy who was his accomplice came to the complainant's 
apartment. Appellant was wearing a stocking mask which partially covered 
his face and pointed a revolver at the compleinant. Appellant demanded 
money end ordered his accomplice to take a ten dollar bill and a quarter 
from the complainant's table inside of the apartment, which as done. The 


appellant then demanded more money and threatened the complainant. (Tr. be 


12). An eyewitness Mr. Robert Davis was just leaving the complainant's 


apartment when the appellant and his accomplice arrived. Mr. Davis 
continued on out of the apartment building but he had been ale to get a 
good look at the appellant and heard the appellant demand money from the 
complainant (Tr. 41-43, 68). About ten minutes after Mr. Davis left the 
complainant's apartment, he saw the appellant (who had removed the 
stocking mask) and his accomplice as they were leaving through the side 
exit of the complainant's apartment building (Tr. 45-47). Appellant wes 
wearing a processed hair-do and had no mustache (Tr. 48). The police 
responded to the complainant's call and the complainant and Mr. Devis 
described what had happened (Tr. 25, 33, 50, 59). About two and a half 
hours after the robbery, Mr. Davis spotted the appellant sarees the street 
from the complainant's apartment building and pointed him out to a police 


officer (Tr. 50-52). Davis positively identified appellant. as the person 


oe Ths 


he had seen at the complainant's apartment wearing ea mask, and again as 


he was leaving complainant's apartment without ea mask (Tr. 46-47). ‘The 
complainant positively identified the appellant as being the masked robber 
and said he recognized the eppellent from his teeth and funny way of 
talking (Tr. 17-18, 33, 50-52, 67). At the time of his arrest appellant 
had long processed hair and no mustache (Tr. 72). 

The principles by which the legal sufficiency of evidence in 
criminal cases is tested on appeal require that a judgment of conviction 
be sustained, if, taking the view most favorable to the government and 
giving full play to the right of the jury to determine credibility and 
draw justifiable inferences of fact, a reasonable man might fairly concluce 
guilt beyond a reasonable doubt. Glasser v. United States, 315 U.S. 60 


(1942); Curley v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, 


cert. denied, 330 U.S. 837 (1947); Morton v. United States, 79 U.S. App. 


D.C. 329, 147 F.2d 28, cert. denied, 324 U.S. 875 (1945). Applying these 
standards it is evident that the testimony of the government's witnesses 


was quite sufficient to support the conviction of robbery. Appellant's 


argument is without merit. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 


the District Court should be affirmed. 


s/ DAVID C. ACHESON 
DAVID C. ACHESON, 
United States Attorney. 


Assistant United States Attorney. 


HAROLD H. TITUS, JR., 
HAROLD H. TITUS, JR., 
Assistant United States Attorney. 


s/ GERALD E. GILBERT 
GERALD E. GILBERT, 
Assistant United States Attorney. 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing mimeographed 


vrief for appellee has been mailed to attorney for appellant, Anthony E. 
Grimaldi, Esq., 3600 M Street, N.W., Washington, D. C. 20007, this l2th 
day. of June, 1964. 


/s/ GERALD E, GILBERT, 
GERALD E. GILBERT, 


Assistant United States Attorney. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Was it error for the court to admit appellant’s 
photograph taken at the time of his arrest where the 
evidence showed that appellant’s appearance at trial had 
changed from the time of his arrest? 

2) Was there sufficient probable cause for appellant’s 
arrest where the arresting officer had a full description 
of the robbery and a positive identification of the appel- 
lant? 

3) Was the evidence sufficient to sustain appellant’s 
conviction of robbery? 
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United States Court of Apprals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,576 


CoLuMBUS S. EDWARDS, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted on one count of robbery on 
September 24, 1962. He was tried by jury on December 
17, 1962, and the jury returned a verdict of guilty on 
December 18, 1962. On January 25, 1963, appellant was 
sentenced to three to nine years imprisonment. 

The government’s evidence showed the following: 
Charles Cornweld testified that on August 11, 1962, at 
about five minutes to three in the afternoon, someone 
knocked at his apartment door at 1324 Monroe St., N. W. 
At that time he was being visited by a friend Robert 


(1) 
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Davis, and they were just approaching the door as Davis 
was preparing to leave. When Cornweld opened his door 
there was a tall, brown skinned boy with heavy eyelashes 
and a mustache who was standing at the entrance. Corn- 
weld asked him what he was looking for and the boy 
mumbled something and pushed on by Cornweld. Davis 
was walking out of the apartment at that moment. At 
that point another fellow approached Cornweld with a 
revolver in his hands and told Cornweld to give him all of 
his money. The man with the gun had a silk stocking 
mask on his head coming down to near the top of his 
nose. Both Cornweld and Davis got a good look at the 
masked man. (Tr. 4-7, 10-11, 41-43, 68.) Cornweld told 
the robbers that all of his money was on the table (Tr. 
8). The masked man ordered the other person with him 
to take the money from the table. The tall man picked 
up a ten dollar bill and a quarter from the table. The 
masked man asked for more money and threatened Corn- 
weld, and then the intruders left. (Tr. 9-10.) The masked 
man was the one with the gun and did all of the talking. 
Cornweld said that he could remember the man with the 
mask and gun by his teeth which had kind of a gap in 
them, and also by the way the man spoke. The masked 
man had no mustache and was about five feet four or 
five inches tall. (Tr. 10-11, 12, 27, 35, 45). Cornweld 
identified the appellant as being the masked man. Appel- 
lant had a full head of long hair with a process on it 
and did not have a mustache on the day of the robbery 
(Tr. 11, 48). The appellant was wearing a long sleeved 
powder blue shirt and dark pants and tan shoes at the 
time of the robbery, however later at the time he was 
arrested he was wearing a short sleeve lighter blue shirt 
(Tr. 14, 44). Davis continued walking on out of the 
apartment building after he had seen the robbers and 
heard them demand money from Cornweld (Tr. 43). 
Davis got into his car, started down Monroe Street and 
turned left on Holmead Street. At that time which was 
about ten minutes after Davis had first seen the robbers, 
Davis again saw appellant (who had taken off the stock- 
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ing cap) and the tall, light skinned boy as they were 
coming out of the side street ext of Mr. Cornwald’s 
apartment building. (Tr. 45). Davis positively identified 
the appellant as the man with the stocking cap and the 
same one he saw leaving the complainant’s apartment 
building (Tr. 46-47). Davis went to look for an officer 
and was unable to find one. He went back to the apart- 
building and discovered that Mr. Cornweld had called the 
police (Tr. 14, 15, 49). After the police responded Corn- 
weld and Davis described to them what they had seen 
and what happened concerning the robbery (Tr. 16-17, 
25, 33, 50, 59). Later that afternoon at about 5:45 p.m. 
Cornweld and Davis were still talking to the police officers 
in front of Cornweld’s apartment building when the ap- 
pellant appeared on the other side of the street. Davis 
told an officer about the appellant being across the street 
and pointed him out, and told them appellant was their 
man. The officer went across the street and talked with 
the appellant and brought him back to where Cornweld 
was standing. Cornweld recognized the appellant and 
identified him as one of the men who had robbed him. 
Cornweld said that he recognized him by his voice. Corn- 
weld said that he identified the appellant after Davis had 
pointed the appellant out to the police. (Tr. 17, 18, 33, 
50-52, 67). 

Detective Sergeant Ancel Dolinger testified that he and 
his partner, Detective Samen, arrived on the scene at 
1324 Monroe St. N. W., on August 11, 1962, at about 
4:15 or 4:30 p.m. He talked with both Mr. Davis and Mr. 
Cornweld. (Tr. 70-71). After talking with Davis and 
Cornweld they cruised the area and cruised back in front 
of the apartment building at about 5:45 p.m. At that 
time they were called by Mr. Davis, and as a result of 
talking to Mr. Davis they arrested the appellant who was 
standing in front of 1341 Monroe Street talking with four 
or five other people. Mr. Davis and Mr. Cornweld both 
identified the appellant at the time of his arrest. (Tr. 
72, 73, 77). 
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Detective Charles Samen testified that after appellant 
was arrested which was about 5:45 p.m. the appellant 
was taken back to the robbery squad. Samen said that in 
his presence a photograph was taken at about 7 or 7:15 
p.m. by the identification bureau and he gave that photo- 
graph to the prosecutor (Tr. 82-83). At that point de- 
fense counsel told the court that he thought the photo- 
graph was corroborative of what had already taken place, 
and what the witnesses had already given, and said that 
he believed it would prejudice the appellant’s case. The 
court stated that it might be corroborative but the court 
thought it was admissible (Tr. 84). The prosecutor 
moved the photograph into evidence. The court said that 
there being no objection it would be received. There was 
no objection and the photograph was received into evi- 
dence. Detective Samen said the photograph represented 
the appellant’s physical appearance at the time he was 
arrested (Tr. 85). 

Othello Epps, appellant’s mother testified in his be- 
half. She said that she had not seen the appellant for a 
long time and was getting ready to put him on the missing 
persons list when she found out that he was in jail (Tr. 
90). After talking to the appellant in jail she went to 
visit Mr. Cornweld. She said that Mr. Cornweld told 
her that he did not know her son, and did not know who 
robbed him, and that his friend Bobby said that it was 
her son who was one of the robbers, (Tr. 92-93). Mrs. 
Epps said that she did not visit Mr. Davis after learning 
that it was he who said that appellant had robbed Mr. 
Cornweld. She hadn’t seen the appellant for months be- 
fore seeing him in jail and did not know where he was 
living on August 11, 1962 (Tr. 93). 

Defense counsel mentioned to the court that he should 
have made a motion for a directed verdict at the close 
of the government’s case. The court denied the motion 
stating that there were sufficient facts for the case to go 
to the jury. (Tr. 94). 
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Appellant testified in his own behalf. When the police 
apprehended him he told them that he was there to see 
a fellow by the name of Swifty about a job and Swifty 
wasn’t home (Tr. 96). The officers told the appellant 
that they wanted him for robbery and he told them that 
they had the wrong man. The officers questioned some 
of the people in the neighborhood including the girl with 
whom appellant had spent the night (Tr. 97). Appellant 
told the police he didn’t commit any robbery, and they 
said that he did and wanted to know where his buddy 
was. Appellant said that when Mr. Cornweld was asked 
if appellant was the man who robbed him, Cornweld said 
that he didn’t know and that the robber had a Spanish 
accent (Tr. 98). When appellant arrived at police head- 
quarters his photograph was taken (Tr. 99). Appellant 
said he is five feet six inches tall (Tr. 100). At 3:00 p.m. 
on August 11, 1962 he was coming from Fairmount 
Street where he had been drinking with some guys. He 
arrived at Switfy’s at about 20 minutes to 4:00 and had 
been there about 35 minutes when the police arrived. 
(Tr, 101). Appellant was wearing a blue shirt, black 
pants and a pair of tennis shoes at the time he was ar- 
rested, and he said that he was wearing them all that day 
(Tr, 102). Appellant said that he had a processed hair- 
do and no mustache at the time of his arrest (Tr. 104). 
He said that he didn’t speak any foreign languages (Tr. 
105). On cross examination appellant stated that he was 
26 years old, did not have a job on August 11, 1962, and 
had no money on that date (Tr. 106). He had been con- 
victed of burglary in 1957, carrying a deadly weapon in 
1960, and simple assault in 1961 (Tr. 107-108). Appel- 
lant did not know Swifty’s last name nor his address but 
he knew where his house was on Monroe Street (Tr. 108). 
None of the people appellant was talking with when he 
was arrested were in court. Appellant said that they had 
moved away from where they were staying. (Tr. 110). 
Appellant had been drinking all day long on August 11, 
and his friends had been buying all of his drinks (Tr. 
111, 112). 


6 


Defense counsel then asked the appellant several ques- 
tions concerning the whereabouts of people whose names 
appellant had mentioned. Defense counsel told the court 
that the reason for these questions was that he was un- 
able to locate any of those people and they were known 
only by nicknames. Appellant said that he had given a 
man from the Legal Aid Agency some names and ad- 
dresses but it turned out that they were incorrect. (Tr. 
113-117). 

A motion for a directed verdict of acquittal was de- 
nied (Tr. 118). 

The jury retired to deliberate at 10:50 a.m. on De- 
cember 18, 1964, and returned a verdict of guilty 55 
minutes later (Tr. 129). 


STATUTE INVOLVED 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 

Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


Appellant’s photograph which was taken at the time of 
his arrest was introduced at trial through a detective who 
was present at the time the photograph was taken. The 
detective testified as to the time place, and circumstances 
in which the photograph was taken. The court did not 
abuse its discretion in deciding there was sufficient au- 
thenticity to admit the photograph. Any impropriety 
whatsoever was certainly cured by the detective’s sub- 
sequent testimony that the photograph represented the 
appellant’s physical appearance at the time of his arrest. 
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There was testimony showing that appellant had long hair 
and no mustache at the time of his arrest which was 
just a short time after the robbery, however at trial ap- 
pellant had short hair and a mustache. The admissibility 
of a photograph in such a situation is beyond question, 
and is not a violation of an accused’s constitutional rights. 
The appellant fails to show how the use of the photo- 
graph was prejudicial to him. In any event there was 
only a general objection before the photograph was intro- 
duced, and no objection when it was offered into evidence, 
and it is not now grounds for error. 

The appellant fails to show that he was prejudiced by 
his arrest without a warrant. There were no motions to 
suppress any of the evidence and no record specifically 
involving the issue of probable cause. However, it is 
quite evident from the record as it is that a full de- 
scription of the robbery and the appellant by the com- 
plainant and an eyewitness, followed by a positive identi- 
fication of the appellant by the eyewitness, gave the arrest- 
ing officer substantial probable cause for the appellant’s 
arrest. 

The government’s evidence established every element 
of robbery and there were two positive identifications of 
the appellant as being one of the robbers. The appellant’s 
argument on insufficiency of the evidence is without merit. 


ARGUMENT 


I. Appellant's photograph was properly admitted into 
evidence. 


(See Tr. 11, 48, 82-85, 104) 


A photograph is admissible when it is shown to be a 
correct likeness of the persons or objects which it purports 
to represent. The photographer is not the only witness 
competent to prove the likeness. On the contrary, that 
fact may be shown by the testimony of any witness famil- 
iar with the original of the object which the photograph 
portrays. Barney v. Staten Island Rapid Transit Railway 
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Company, 316 F.2d 38, 43 (3d Cir. 1963); Kortz v. 
Guardian Life Ins. Co., 144 F.2d 676, 679 (10th Cir. 
1944), cert. denied, 323 U.S. 728; Boyle v. Ward, 39 
F.Supp. 545, 548-549 (D.C.M.D. Pa. 1941), aff'd 125 
F.2d 672 (3d Cir. 1942). 3 Wigmore Evidence $ 792(3), 
793, 794 (3d ed 1940). 

Detective Charles Samen testified that after appellant 
was arrested at approximately 5:45 he and his partner 
took the appellant to the robbery squad. At about 7:00 
or 7:15 p.m. a photograph was taken of the appellant by 
the Identification Bureau, Police Headquarters, in De- 
tective Samen’s presence. Detective Samen produced that 
photograph at trial, along with a photo viewer. (Tr. 82- 
83). The photograph and photo viewer were received into 
evidence (Tr. 85). 

The question of whether authenticity of a document has 
been sufficiently proved prima facie to justify its admis- 
sion rests in the sound discretion of the trial judge. Arena 
v. United States, 226 F.2d 227 (9th Cir.), cert. denied, 
350 U.S. 954 (1955). In this case the Detective was 
qualified by observation to speak of the matter represented 
in the picture and he testified as to the time, place and 
circumstances in which the photograph was taken. It was 
not an abuse of discretion to allow the photograph into 
evidence. Any error whatsoever was certainly cured by 
the detective’s testimony immediately following the admis- 
sion of the photograph that it represented the appellant’s 
physical appearance at the time he was arrested. (Tr. 85). 

Whether the admission of a photograph such as the one 
in this case violates an accused’s constitutional right 
against self-incrimination was decided a long time ago 
by this Court in Shaffer v. United States, 24 App. D.C. 
417 (1904). The facts in Shaffer, a capital case, were 
very similar to the facts in the present case concerning 
the admissibility of a photograph. There was evidence 
in the Shaffer case tending to prove that prior to the 
homicide the accused wore no beard, that he wore no 
beard when a photograph was taken of him at the police 
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station, but that during the trial, he wore a full beard. 
In affirming the conviction which carried a death penalty 
this Court said that there had been no pretense that 
there was excessive force or illegal duress employed to 
take the picture, and the use of the picture at trial was 
not a violation of any constitutional right. See also 
United States v. Amorosa, 167 F.2d 596 (3d Cir. 1948) ; 
United States v. Nesmith, 121 F.Supp. 758 (1954). 

The fact that photographic evidence may be cumulative 
is not alone ground for its rejection. Potts v. People, 114 
Colo. 253, 158 P.2d 739 (1945). The value of the use of 
a photograph as a witness’ pictured expression of the 
data observed by him and a more accurate reflection than 
words is sanctioned beyond question. Shaffer v. United 
States, supra; 3 Wigmore Evidence § 792 (3d ed. 1940). 
There was testimony in the instant case that the appel- 
lant had long hair and no mustache at the time of the 
robbery and when he was arrested, however, at trial the 
appellant had short hair and a mustache. (Tr. 11, 48). 
In fact, the appellant himself took the stand and testified 
that he had a processed hairdo, and no mustache at the 
time he was arrested (Tr. 104). In view of the testimony 
and what the photograph represented, the appellant fails 
to show any prejudice by the use of the photograph. 

In any event the only objection by defense counsel to 
the use of the photograph was a general objection before 
the prosecutor had moved the photograph into evidence, 
and that was based on the grounds that the photograph 
was corroborative of what had already taken place, and 
what the witness said. Defense counsel believed it would 
prejudice appellant’s case. The court replied that it might 
be corroborative but admissible. At that time the prose- 
eutor offered the photograph into evidence. The court 
said that there being no objection it would be received 
(Tr. 84-85). There was no objection, and it is not now 
grounds for reversal. Thomas v. United States, 106 U.S. 
App. D.C. 5, 268 F.2d 581 (1959); Lawson v. United 
States, 101 U.S. App. D.C. 332, 248 F.2d 654 (1957). 
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Il. There was sufficient probable cause for appellant’s 
arrest without a warrant. 


(See Tr. 4-7, 10-11, 15-18, 25, 33, 41-48, 45-47, 50- 
52, 59, 67-68, 84-85) 


Appellant contends that he was unlawfully arrested 
without a warrant because the arresting officer had no 
probable cause to believe that he had committed a felony. 
However, appellant fails to show how he was prejudiced by 
the arrest. There were no motions to suppress any of the 
evidence. The only tangible evidence actually introduced 
at trial was appellant’s picture (slide) which was taken at 
the time of his arrest, and a slide viewer. There was a 
general objection to the use of the picture on the grounds 
that it was merely corroborative, however, the picture 
eventually was received into evidence without objection 
(Tr. 84-85). 

Assuming arguendo that the picture was taken illegally, 
it is not grounds for reversal where no motion was made 
for suppression of the picture, no objection was taken to 
its admission and no foundation laid for such motion or 
objection. Thomas v. United States, supra; Lawson v. 
United States, supra. 

Even giving appellant the benefit of a motion which 
was never made, there was sufficient probable cause to 
uphold the arrest as lawful in this case. Both the com- 
plainant Mr. Charles Cornweld and an eyewitness Mr. 
Robert Davis saw the appellant wearing a silk stocking 
mask which partially covered his face during the robbery. 
Appellant’s accomplice was a tall brown-skinned boy who 
had heavy eye lashes and a heavy mustache ( Tr. 4-7, 
10-11, 41-43, 68). About ten minutes after seeing the 
robbery, Mr. Davis who was able to leave the building just 
as the robbery commenced again saw the appellant ( who 
had taken off his stocking cap) and his accomplice as they 
were coming out of the side street exit of the complain- 
ant’s apartment building (Tr. 45-47). Mr. Cornweld 
called the police and they responded to the scene within 
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five minutes (Tr. 15). Mr. Cornweld and Mr. Davis 
described to the arresting officer what had happened con- 
cerning the robbery (Tr. 16-17, 25, 33, 50, 59). Corn- 
weld and Davis were talking to the officers in front of 
Cornweld’s apartment building about two and one half 
hours after the robbery and were discussing the robbery 
when Davis saw the appellant across the street. Davis 
identified the appellant as one of the robbers and pointed 
him out to the arresting officer (Tr. 17-18, 33, 50-52, 67). 
At this point there was probable cause for the officers to 
believe that a felony had been committed and the appellant 
was one of those who had committed it. One of the officers 
went over to the appellant and asked him a few questions, 
after which the officer and appellant both came back 
across the street where Mr. Cornweld also positively 
identified the appellant as being one of the robbers (Tr. 
33). 

Probable cause exists where “the facts and circum- 
stances within their |the officers’] knowledge and of 
which they had reasonably trustworthy information [are] 
sufficient in themselves to warrant a man of reasonable 
caution in the belief that” an offense has been or is being 
committed. Brinegar v. United States, 338 U.S. 160, 175 
(1949). If the circumstances existing at the moment of 
arrest, considered in their entirety, would impress on the 
mind of a prudent and cautious police officer a reason- 
able belief that a crime has been, is being, or is about 
to be committed, the arrest is deemed lawful. Dixon v. 
United States, 111 U.S. App. D.C. 305, 306-307, 296 F.2d 
427, 428-429 (1961); Ellis v. United States, 105 U.S. 
App. D.C. 86, 88, 264 F.2d 372, 374 (1959), cert. denied, 
359 U.S. 998; Bell (Rhinelda) v. United States, 102 U.S. 
App. D.C. 383, 387, 254 F.2d 82, 86 (1958), cert. de- 
nied, 358 U.S. 885. 

Certainly a detailed description of a robbery and a 
positive identification by an eye witness less than three 
hours after the crime, such as occurred in the instant 
case, is at least sufficient probable cause for a reasonable 
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police officer to arrest that man who is identified as the 
robber. 

This case is similar to Payne v. United States, 111 U.S. 
App. D.C. 94, 294 F.2d 723, cert. denied, 368 U.S. 882 
(1961), where this Court held that there was probable 
cause when officers arrested a defendant as he was at- 
tempting to leave in an automobile after a citizen had 
pointed him out as the principal culprit in an attempted 
“fim flam.” See also Paris v. United States, 116 U.S. 
App. D.C. 112, 321 F.2d 378 (1963). 


Ill. The evidence was sufficient to sustain the verdict. 


(See Tr. 4-12, 17-18, 25, 33, 41-43, 45-48, 50-52, 
59, 67-68, 72) 


Appellant argues that the government’s evidence was 
insufficient to make a prima facie case. The government’s 
evidence revealed that the appellant and a tall boy who 
was his accomplice came to the complainant’s apartment. 
Appellant was wearing a stocking mask which partially 
covered his face and pointed a revolver at the complain- 
ant. Appellant demanded money and ordered his accom- 
plice to take a ten dollar bill and a quarter from the com- 
plainant’s table inside of the apartment, which was done. 
The appellant then demanded more money and threatened 
the complainant. (Tr. 4-12). An eyewitness Mr. Robert 
Davis was just leaving the complainant’s apartment when 
the appellant and his accomplice arrived. Mr. Davis con- 
tinued on out of the apartment building but he had been 
able to get a good look at the appellant and heard the 
appellant demand money from the complainant (Tr. 41- 
43, 68). About ten minutes after Mr. Davis left the com- 
plainant’s apartment, he saw the appellant (who had 
removed the stocking mask) and his accomplice as they 
were leaving through the side exit of the complainant’s 
apartment building (Tr. 45-47). Appellant was wearing 
a processed hair-do and had no mustache (Tr. 48). The 
police responded to the complainant’s call and the com- 
plainant and Mr. Davis described what had happened (Tr. 


13 


25, 33, 50, 59). About two and a half hours after the 
robbery, Mr. Davis spotted the appellant across the street 
from the complainant’s apartment building and pointed 
him out to a police officer (Tr. 50-52). Davis positively 
identified appellant as the person he had seen at the com- 
plainant’s apartment wearing a mask, and again as he 
was leaving complainant’s apartment without a mask 
(Tr. 46-47). The complainant positively identified the ap- 
pellant as being the masked robber and said he recog- 
nized the appellant from his teeth and funny way of 
talking (Tr. 17-18, 33, 50-52, 67). At the time of his 
arrest appellant had long processed hair and no mustache 
(Tr. 72). 

The principles by which the legal sufficiency of evidence 
in criminal cases is tested on appeal require that a 
judgment of conviction be sustained, if, taking the view 
most favorable to the government and giving full play 
to the right of the jury to determine credibility and draw 
justifiable inferences of fact, a reasonable man might 
fairly conclude guilt beyond a reasonable doubt. Glasser 
v. United States, 315 U.S. 60 (1942); Curley v. United 
States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 
330 U.S. 837 (1947); Morton v. United States, 79 U.S. 
App. D.C. 329, 147 F.2d 28, cert. denied, 324 U.S. 875 
(1945). Applying these standards it is evident that the 
testimony of the government’s witnesses was quite suf- 
ficient to support the conviction of robbery. Appellant’s 
argument is without merit. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD H. TITUuS, JR., 
GERALD E. GILBERT, 
Assistant United States Attorneys. 
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